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Form No.(J)2 
HEADING OF JUDGMENT IN ORIGINAL SUIT 

 
 

 IN THE COURT OF CIVIL JUDGE::::NALBARI 

 
 
 
 
Present :  Himakshi Thakuria Buragohain            

   Civil Judge  

   Nalbari. 

 
 

 Tuesday, the 8th day of May, 2018 
 
 

 

     MONEY SUIT No.2/16 

                    
 
                    Union Bank of India  --------Plaintiff      
 
            - VS  - 
 

i) Bikash Agarwala 
 

ii) Nanda Kishor Agarwala 
                              --------Defendants  
         

The suit is coming on for final hearing on 2/05/2018  in presence of:- 

 

 

Advocate for the Plaintiff:-  Sri Deba Kumar Barman 

         
Advocate for the Defendant:- Sri Manas J. Misra. 
      
   
 
 
And having stood for consideration to this day, the court delivered the following 
Judgment:- 
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J  U  D  G  M  E  N  T  

 
 
1. This is a suit for  recovery and realisation of principal loan amount 

of Rs. 2,19,936/- (Two Lakhs Nineteen thousand Nine hundred Thirty six) only.  

 

2.  The fact of the plaintiff's case in brief is that  the plaintiff  Bank of 

India newly constituted under the banking companies ( acquisition and transfer 

of under taking Act,1970) having its  Head office at the Union Bank Bhawan, 

239, Vidhan Bhawan Marg, Nariman Point, Mumbai 400021 and carrying its 

business all over the country through its driver branches and in particular at 

Nalbari in the name and style as Nalbari branch situated at Nalbari town PS & 

Dist- Nalbari . The defendant No,. 1 being applicant and permanent resident of 

vill- LNB Road, Nalbari applied for a loan before the plaintiff bank on 14/10/2009 

for cosmetic and stationery item. On the basis of that application the plaintiff 

bank sanctioned an amount of Rs. 5 lakhs only to the defendant No. 1. 

Defendant No 2 came forward to stand  as guarantor of defendant No. 1 by 

executing a letter of guarantee dated 16/10/2009. On 16/10/2009 the defendant 

No. 1 executed a loan agreement  and demanded promissory note for Rs. 5 lakhs 

only. As  per the terms and loan advanced to him the defendant No. 1 was to 

make repayment of the loan with interest by way of a monthly installment of Rs. 

6944.44/- only, the whole amount of which shall be paid within 72 months from 

the date of first installment due with interest. The installment became due after 

6 months from the date of disbursement of the loan. But the defendant No. 1 

was found irregular in making repayment of the loan by way of installment. After 

taking the loan from the plaintiff bank the defendant No. 1 deposited some 

amount of money on various dates and the last payment of Rs. 1,26,733.52/- 

only was made on 11/9/2015 which are shown in the statements of account of 

the defendant No. 1. Though the plaintiff served notices through an advocate to 
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defendant No 1 and 2 for several times, they did not pay the outstanding amount 

till now. The plaintiff advocate on 11/9/2015  issued separate balance statement 

to the defendant No 1 giving particulars of balance of the loan and was directed 

by the plaintiff advocate to admit the claim of the bank and accordingly the 

defendant No. 1 admitted the claim by signing upon the revenue stamp affixed 

thereon and as such the plaintiff bank has right to recover the suit land. The loan 

account No. 350006140017020 of defendant No. 1 was prepared and interest 

thereon was calculated thereon time to time as per the terms and conditions of 

the loan and duly entered in the bank account book maintained in regular course 

of business. And accordingly there is a outstanding liabilities of Rs. 2,19,936/- of 

the defendant  to the  plaintiff bank in respect of the aforesaid loan account 

calculated as on 31/10/2015. Hence, this case.   

 

3.  On receiving the summons the defendants appeared and 

contested the suit by filing written statement. In their statement the defendants 

denied  the averments made by the plaintiff in the plaint. The defendant  pleaded 

that, the defendant paid the entire amount on the basis of installment within the 

due time and there is no outstanding amount to be paid. The defendant further 

averred that he has  paid Rs. 9,41,836/- only as mentioned in the statements of 

accounts submitted by the plaintiff. The defendant No 1 put his signature on the 

documents in the annexures of the plaint on 16/10/2012 in blank printed form as 

directed by the bank officer as such counted from 16/10/2009. Now it is time 

bared. According to the defendant there is no existing liabilities of the defendant 

towards the plaintiff. Hence, the defendant has prayed for dismissing the suit of 

the plaintiff with cost.  

 

4.  On perusal of the pleadings following issues were framed--- 

 

 i) Whether there is cause of action for the suit ? 

 ii) Whether the suit is barred by limitations ? 

 iii) Whether the suit is maintainable  ? 

 iv) Whether the defendants have repaid the loan to the plaintiff  ? 

 v) Whether the plaintiff is entitled to the reliefs as prayed for ? 
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 vi) To what other relief/ reliefs the parties are entitled to ? 

 

  (DISCUSSION, DECISION AND REASONS THEREOF) 

 

5.  In support of the case the plaintiff has exhibited two documents 

only and has examined one witness. Defendant exhibited no documents but has 

examined two witnesses.  

6.  I have heard the argument of learned counsel of the plaintiff and 

the defendants and have discussed the issues as follows--- 

 

7. Issue No.(ii) : 

      

  “Whether the suit is barred by limitations ?” 

  For the sake of convenience this issue is taken up for discussion in 

the beginning. 

  The learned counsel for the plaintiff while arguing the case 

submitted that PW-1 stated in his cross-examination that on 16/10/2009 the 

defendants put their respective signatures in various documents like the demand 

promissory note, loan application form, Credit information Form, Debit Balance 

Confirmation (DBC), Letter of guarantee along with stamp paper, hypothecation 

of goods along with non judicial stamp paper, general terms of loan agreement 

with stamp paper, etc. PW-1 also stated in his cross-examination that the full 

form of DBC as debit balance confirmation which was also signed by the 

defendant No.1 on 16/10/2009 as directed by the bank officer.  

  According to the learned counsel for the defendant if the Hon'ble 

Court calculated  from 16/10/2009 then the court will find that the suit is barred 

by law of Limitation because the plaintiff bank instituted the instant suit on 

17/3/2016. The learned counsel further submitted that PW-1 himself admitted 

the real fact in his cross-examination  that the Debit balance Confirmation was 

signed by defendant No. 1 on 16/10/2009 and it is crystal clear that the suit is 

barred by law of limitation since the plaintiff has not filed the suit within the 

prescribed time.  

  If we go through the cross-examination of PW-1 we find him 
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stating that defendant took loan from the plaintiff bank on 16/10/2009 and on 

that day itself the defendant had put his signature on the demand promissory 

note, loan application form, Credit information form, DBC, letter of guarantee 

along with stamp paper, hypothecation of  goods along with non Judicial Stamp 

aper, General terms of loan agreement  with stamp paper etc. Here, I would like 

to point out that the bank may take signatures on various documents including 

the DBC on the date of sanctioning the loan amount as formalities. Though PW-1 

stated in his cross-examination that the signature of defendant No 1 was taken 

on 16/10/2009 on the DBC we find that the defendant No. 1 did not default in 

payment of installment on the said date.  

  If we go through the Article 37 of the Limitation Act, it is seen that 

in suit on a promissory note or bond payable by installment, which provides that, 

if default be made in payment of one or more installment the whole shall be due, 

the period of limitation is 3 years from the date when the default is made, unless 

the payee or obligee waives the benefit of the provision and then when fresh 

default is made in respect of which there is no such waiver. 

  In our case we find the plaintiff bank stating in the pleading that 

after taking loan from the plaintiff bank the defendant No 1 has deposited some 

amount of money on various dates and the last payment of Rs. 1,26,733.52( One 

lakh Twenty Six Thousand Seven Hundred Thirty Three and Fifty Two paise) only 

was made on 11/09/2015 which are shown in the statement of account of 

defendant No. 1. The said statement of account of defendant no 1 is marked as 

Annexure-D. 

  The learned counsel for the plaintiff while submitting his argument 

has stated that the plaintiff has submitted a general terms of loan agreement 

along with the pleading as annexure but the said agreement is not exhibited. 

  On perusal of the case record it is seen that except two 

documents, the plaintiff did not mark any other documents as exhibit. In the 

cross-examination of PW-1 also he has stated that the demand promissory note, 

debit balance confirmation report, letter of guarantee, hypothecation of (goods) 

agreement and general terms of loan agreement has neither any exhibit marks 

nor any case no upon them.  

  Here, I would like to point out that marking of a document as an 
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exhibit, be it any manner whatsoever either by use of alphabets or by use of 

numbers, is only for the purpose of identification. While reading the record, the 

parties and the Court should be able to know which was the document before 

the witness when it was deposing. Endorsement of an exhibit number on a 

document has no relation with its prove. When the court is called upon to 

examine the admissibility  of a document, the court has to concentrate only on 

the documents. When called upon to form a judicial opinion whether a document 

has been proved, disproved  or not proved, the court has to look not at the 

documents  alone or only at the statement of the witness standing in the box ; it 

would take into consideration probabilities  of the case as emerging from the 

whole record.  

  If we go through the plaint we find that the plaintiff has marked 

the letter of guarantee, general terms of loan agreement, hypothecation of 

(goods) agreement, promissory note , statement of accounts of defendant No 1, 

Bank notes dated 18/08/2015, Debit balance confirmation dated 11/9/2015 as 

Annexure A,B,C,D,E, & F respectively. Though  the plaintiff did not mark some of 

the document as exhibits, he has mentioned the same in the evidence on 

affidavit and the said documents are also found available in the case record.  

  Now, the documents being the contents of the plaint, if we go 

through the statement of accounts of defendant No 1 by taking judicial notice, 

we find that on 30/3/2012   a sum of Rs. 46085/- and Rs. 11,498/- was adjusted 

against the loan account of defendant as per closure procedure. After that on 

11/9/2015 the plaintiff bank received by transfer Rs. 1,26,733.52/- ( One Lakh 

Twenty Six Thousand Seven Hundred Thirty Three and Fifty Two paise ) only and 

Rs.  29,943.48/-( Twenty Nine Thousand Nine Hundred Forty Three and forty 

Eight paise) only from the defendant. 

  As per clause 10 of the hypothecation of (goods) agreement 

marked as Annexure B in default of  payment of the loan amount as aforesaid 

and/or on failure of the Borrower to furnish to the Bank the stock statements 

and/or margin money,  the Bank and their Officers and Agents shall be entitled at 

any time as if absolute owners and without notice to the Borrower to enter and 

remain at any place where the hypothecated goods shall be and to take 

possession of, recover and receive the same and to apply the net proceeds of 
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such sale in or towards liquidation of the balance due to the Bank.  

 

  As from the  materials available on record it is seen that the bank 

recovered some portion of loan amount from the defendant No 1 lastly on 

11/9/2015 by way of liquidation as per clause 10 of the hypothecation of ( 

goods) agreement, the period of limitation runs from that day itself being the last 

date of default. Hence, in my view the suit is not barred by limitation.    

  Accordingly this issue is decided in the affirmative and in favour of 

the plaintiff.  

 

8. Issue No 1 and 3 

  “Whether there is cause of action for the suit ?” 

        AND 

  “Whether the suit is maintainable  ?” 

 

  These two issues are taken up together for discussion for the sake 

of  convenience. 

  The learned counsel for the defendant while submitting his 

argument stated that the prime cause of action as stated by the plaintiff to be 

11/09/2015 in his pleadings, on which date the defendant No. 1 put his signature 

in the debit balance confirmation letter. But PW-1 himself stated and also 

admitted in his cross-examination that the signature of defendant No. 1 on Debit 

balance confirmation letter was obtained by the plaintiff bank on 16/10/2009. 

According to the learned counsel the plaintiff concealed the actual fact in their 

pleadings, rather put the date on the DBC by the plaintiff bank itself fraudulently  

to bring the suit within limitation period.  

  But it is already discussed in the previous issue that the suit is 

within limitation as the last date on  which the bank received the money from the 

plaintiff by way of transfer was 11/9/2015 and as such the cause of action arose 

on that day itself. The plaintiff has claimed for realisation of money by way of 

sale of defendants movable  or immovable property. The defendant on the other 

hand has pleaded that they have paid Rs. 9,41,836/- to the plaintiff bank and 

there is no outstanding due.  I find nothing to hold that there is no cause of 
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action and that the suit is not maintainable in its present form.  

  Accordingly, these two issues are decided  in favour of the plaintiff. 

 

9.  Issue No : 4 

 

  “ Whether the defendant have repaid the loan amount to the 

plaintiff   ? ” 

  In his pleading the plaintiff bank pleaded that the defendant No. 1 

executed the loan agreement and demand promissory note for Rs. 5,00,000/- 

(Rupees Five lakhs) only on 16/10/2009 . As per the terms and conditions of the 

loan advanced to the defendant No. 1, he was to make repayment of the loan 

with interest by way of monthly installment of Rs. 6944.44 only, the whole 

amount with interest in full shall be repaid within 72 months from the date of 

first installment due. The installment became due after 6 months from the date 

of disbursement of loan. But the defendant No. 1 was found irregular in making 

repayment of loan by way of installment.  

  The plaintiff averred that after taking the loan amount from the 

plaintiff bank the defendant No. 1 has deposited some amount of money on 

various dates and the last payment of Rs. 1,26,733.52 p. ( Rupees One Lakh 

Twenty Six Thousand Seven Hundred Thirty Three and Fifty Two paise) only was 

made on 11/09/2015 which are shown in the statements of account of defendant 

No. 1. According to the plaintiff the loan account No 350006140017020 of the 

defendant No. 1 was prepared and the interest thereon was calculated from time 

to time as per terms and conditions of the loan and duly entered in the bank 

accounts book maintained in regular course of business and accordingly there is 

a outstanding liability of Rs. 2,19,936/- (Rupees Two lakhs Nineteen Thousand 

Nine Hundred Thirty Six) only of the defendant to the plaintiff bank in respect of 

the above said loan account calculated as on 31/10/2015.    

  PW-1 in his cross-examination stated that the defendant has paid 

Rs. 78,323/-( Seventy Eight Thousand Three Hundred Twenty Three) only by 

cheque on 6/1/2011 and the same is updated in the statements of accounts on 

7/1/2011 ; on  6/1/2011 the defendant vide another cheque deposited Rs. 

29,607/- ( Twenty Nine Thousand Six Hundred Seven) only and the same is 
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updated in the statements of accounts on 7/1/2011 ; On 13/10/2010 vide 

another cheque the defendant No. 1 deposited Rs. 38,579/-( Thirty Eight 

Thousand Five Hundred Seventy Nine) only and the same is reflected in the 

statement of account on 14/10/2010 ; On 25/08/2010 the bank recovered from 

the LIC policy of defendant No. 1, a sum of Rs. 57,806/-( Fifty seven thousand 

eight hundred six ) only and the same is updated in the statements of accounts 

on 26/08/2010 ;  on 11/9/2015 the defendant by way of transfer has deposited 

29,943.48/-( Rupees Twenty Nine Thousand Nine Hundred Forty Three and Forty 

Eight paise) only and Rs. 1,26,733.52/-( Rupees One Lakh Twenty Six Thousand 

Seven Hundred Thirty Three and Fifty Two paise) only and on 26/09/2013 the 

plaintiff bank recovered Rs. 1 lakh from the defendant No. 1.  

  Now if we compare the deposition of PW-1 with the statements of 

accounts of defendant No 1 we find that already an amount of Rs. 9,41,837/- 

has been deposited by the defendant No. 1 in his loan account by way of 

recovery, cash, cheque transfer etc.  

  If we go through the written statement of the defendants we find 

them stating that he paid the entire loan amount on the basis of installment 

within the due time and there is no outstanding amount to pay. According to the 

defendants they paid Rs. 9,41,836 /-( Nine Lakhs Forty One Thousand Eight 

hundred thirty Six) only as mentioned in the statements of accounts submitted 

by the plaintiffs. 

  The learned counsel for the defendant submitted that the plaintiff 

bank did not show any calculation on the interest as to how they claim the  

amount of Rs. 2,19,936/- (Two lakhs Nineteen thousand Nine Hundred Thirty Six) 

only as outstanding balance.  

  If the sum deposited by the defendant as seen in the statement of 

account  is admitted by the defendant in their W.S. to be as per the statement of 

account, correct, it appears that they have deposited the said sum of Rs 

9,41,836/- as per the calculation  on the  interest by the plaintiff bank. In view of 

this, the balance amount as seen in the statement of account cannot be denied 

by the defendants. As such, from the above discussion it appears that the 

defendant did not repay the entire loan amount to the plaintiff bank.  

  Accordingly this issue is decided in the negative and in favour of 
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the plaintiff. 

 

10.  Issue No 5 and 6 

 

  “ Whether the plaintiff is entitled to the relief as 

prayed for ? ”         AND 

 

  “To what relief/ relliefs the parties are entitled to ?” 

 

  In the pleading, the plaintiff has averred that there is an 

outstanding liability of Rs.2,19,936/- only of the defendants to the 

plaintiff Bank in respect of Loan A/c No.350006140017020 calculated as 

on 31.10.2015. 

  Now if we compare the deposition of PW-1 with the statement 

of accounts of defendant no.1 we find that already an amount of 

Rs.9,41,837 has been deposited by defendant no.1 from 26.03.2010 till 

11.09.2015 by way of cheque, cash, recovery etc. 

  From the statement of account filed by the plaintiff along 

with the plaint as Annexure-D it is seen that the total outstanding 

amount as on 31.10.2015 against the aforesaid loan account is 

Rs.2,18,408/- only. 

  As such, in view of the above discussion the plaintiff is 

entitled to a decree for realization of Rs.2,18,408/- only with future 

interests at the rate of 6% from the date of decree till the realization 

of the entire decreetal amount. 

 

    O  R D E R 

 

11.  In the result, the suit is partly decreed on contest with 

cost. 

  The defendants are directed to pay the decreetal amount of 
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Rs.2,18,408/- only to the plaintiff bank with future interests at the 

rate of 6% from the date of decree till the date of realization of the 

entire decreetal amount within six months from the date of this order.  

  Prepare a decree accordingly. 

                   

  Given under my hand and seal of this court on this  the 8th 

day of May, 2018 at Nalbari. 

 

         Civil Judge 

                        

Nalbari 

 

Dictated & corrected by me    

 

 

Civil Judge, Nalbari 

 

 

                  APPENDIX 

 

1. Plaintiff witnesses  : 

 

  PW-1  :   Ajit Kr. Hazarika 

   

 

     2. Defendant witnesses  :    DW-1 – Bikash Agarwala and 

         DW-2 – Nanda Kishor Agarwala 

 

     3. Plaintiff's exhibits       :  
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  Exhibit  5      :   Advocate notice dated 18/8/2005, 

  Exhibit- 7 :    Application Form for loan, 

  Exhibit 7(1), 7(2):  Signatures of defendant No. 1 

   

4. Defendant's exhibit   :   Nil. 

 

 

       Civil Judge, Nalbari 

 

 

 

 

 

 

 


